choice are fundamental concerns in all of these states) 3 Even the most carefully crafted remedy, if implemented haphazardly, might further destabilize the social and educational environments in these states.' 4 Given the factors perpetuating college segregation, a comprehensive remedy cannot come from the judiciary alone. Instead, limited court involvement must be coupled with an innovative, coordinated effort between the Department of Education and dual-system states. 5 Part I describes Mississippi's dual system and the environment that will shape the resolution of the case. Part II discusses Fordice itself, arguing that the Supreme Court's standard for determining whether Mississippi has remedied past dejure segregation fails to resolve the analytical ambiguities of prior cases or to appreciate the importance of student choice among educational institutions. The Court's standard does not protect the victims of defacto segregation by fairly apportioning costs or ensuring a comprehensive remedy. Inconsistencies in desegregation standards across circuits, so problematic before Fordice, are likely to remain, given the political and financial realities in dual-system states.
Part Im delineates several factors that courts must weigh in order to desegregate higher education effectively, and discusses how historically black colleges might argue for their preservation under the Fordice standard. As this Part makes clear, the courts and litigants who are designing a remedy must understand why African-American and white students choose particular educational institutions. Part III also postulates that resistance to remedies under Fordice fundamentally differs from the "massive resistance" of the past and calls for new strategies for prodding recalcitrant players to participate in eliminating dual systems. Finally, Part III illustrates the potential impact of Fordice in societal, economic, and educational terms through an examination of two Mississippi universities.
Circuit's treatment of this litigation illustrates many of the concerns about Fordice discussed in this Note. See Knight v. Alabama, 14 F.3d 1534, 1540-56 (11th Cir. 1994).
13. Mississippi is especially notorious for its chronic poor performance. Last year, California newspapers publicized their state's tie with Mississippi at the bottom in fourth-grade reading scores in order to urge 15. Authority for at least some federal assistance already exists. See 42 U.S.C. § § 2000c to 2000c-8 (1988) (providing for technical and financial assistance to local school officials for preparation, adoption, and implementation of desegregation plans for public schools).
[Vol. 104: 243 Part IV asserts that courts are unable to remedy desegregation adequately and argues that an effective solution must involve a broad consideration of both historical factors and present variables. It concludes that federal assistance is necessary as part of a comprehensive approach to college desegregation. The conventional, judicially supervised remedy now under development is feasible, but it is inadequate. Given judicial reluctance to supervise a broad initiative and the factors motivating dual systems today, a new approach is crucial.
Nonconfrontational federal assistance will best eliminate higher education dual systems in the shortest period of time, while ensuring that states will have the ability to implement extensive remedies that do not further injure the original victims of segregation.
I. ANATOMY OF A DUAL SYSTEM
Some background is necessary to navigate the morass of conflicting legal doctrines and remedial possibilities that the district court has faced since the remand of Fordice. 16 Mississippi has eight state-run universities, five historically white and three historically black. only. 20 Today the "flagship" institution of the state, Ole Miss has under its auspices the only public law school, medical school, and pharmacy school in the state. It is a comprehensive university with a large liberal arts college, business and accounting programs, and well-developed engineering, education, and science departments. The school was not integrated until James Meredith enrolled in 1962,2 ' and in 1991, of the school's approximately 11,000 students, 85% were white and 9% were African-American. 2 Alcorn, the oldest land grant college for African-Americans in the United States, was founded in 1871 to provide agricultural education for Mississippi's African-American youth. 23 In 1991, about 95% of Alcorn's 3250 students 24 were African-American.25 Alcorn has retained its focus on agriculture and related areas of study. A comparison of Alcorn and Mississippi State, the other land grant school and the third oldest college in the state, reveals the disparities inherent in the dual-educational system. Founded in 1878, Mississippi State also had an agricultural focus, but the school admitted whites only. 26 Since then, Mississippi State has grown to be the largest school in the state, with over 14,500 students enrolled in 1991, about 80% of whom were white. 27 Mississippi State maintains its agribusiness programs, and also has strong programs in other areas, such as engineering, business, and architecture. While Mississippi State has eleven agricultural business or science programs, Alcorn, the older land-grant school, has only four such areas of study, with only a few students enrolled in each. 2 " While Mississippi State expended $3673 per student in fiscal year 1991-92, Alcorn was able to spend only $2731 per student. 29 In recent decades, Southern Miss also has become a comprehensive university of almost 14,000 students, most of whom are white. Jackson State and Valley, established only after litigation in the 1940's began to challenge 30 the racial inequalities in higher education, originally were limited to training African-American teachers and providing vocational education. Jackson State has grown somewhat in size and scope, but Valley has evolved into an institution geared toward community service and adult education. 20 [Vol. 104: 243
All the schools have kept their original racial identities. Valley, the most extreme example, has almost 100% African-American enrollment." Jackson State is the least racially concentrated of the historically black schools: its student body was 93.5% African-American in 1991. Delta State is the most integrated of all of Mississippi's public colleges, with an enrollment ratio of 22.8% African-American, 76.3% white, and 0.8% other in 1991. 32 The Fordice defendants concede that past de jure segregation violated the civil rights of African-American citizens.: But Mississippi's system of higher education is an evolving entity-materially different even since the case began. The Board of Trustees of State Institutions of Higher Learning (IHL Board) oversees the operations of state universities;" its most recent reorganization of the university system came in the early 1980's. During this time, the IHL Board gradually approved disparate ACT testing requirements, with historically white schools requiring a higher minimum score for admission than historically black schools. With this policy, the IHL Board ostensibly sought to provide African-Americans with greater access to college, but the plaintiffs cite the policy as evidence of state-sponsored segregation. The IHL Board also began using mission statements to attempt to define goals for the eight universities. The Board assigned universities to one of three classifications: comprehensive, regional, and urban. 6 Ole Miss, Mississippi State, and Southern Miss were called "comprehensive," and were authorized to offer a greater number of degree programs, including doctoral programs. MUW, Delta State, Valley, and Alcorn were labeled "regional," implying a more limited scope of quality undergraduate education. Jackson State became the state's sole "urban" university, offering more programs than the regional schools, but focusing on serving the Jackson area's needs." 31. 
A. Detours of a Standardless Approach: Fordice in Context
Before Fordice, the Supreme Court had never ruled on the specific parameters of the dual-system states' duty to remedy the effects of de jure segregation in higher education, despite opportunities to do so. 38 43 In ASTA, the lower court distinguished Green, citing differences between colleges and lower education and concluding that a state's duty to remedy past de jure discrimination was satisfied so long as racially neutral, equal-access policies were implemented for all colleges. 44 In contrast, the lower court in Norris held that Virginia's duty to desegregate schools required more than mere neutrality and extended Green to all areas of education. 45 [Vol. 104: 243 fractured foundation, which only exacerbated the confusion. In Bazemore, the Court seemed to draw a distinction between the duty to desegregate organizations where attendance is voluntary and the duty to desegregate organizations where attendance is mandatory. 47 Against this backdrop, it is easy to see why both sides in Fordice had strong legal arguments and little motivation to negotiate or settle. Plaintiffs, for example, had ample legal ammunition in Green and Norris to urge that the condition of historically black colleges, coupled with the paltry enrollment of African-Americans at historically white schools, showed that the doctrine of "separate but (un)equal" was alive and well. Conversely, defendants could argue that under ASTA and Bazemore facially neutral policies were adequate to desegregate higher education, where attendance is not compulsory. While college education differs in important ways from lower education, it is similar in at least one fundamental respect: Where discrimination existed, or persists, the best path to a solution lies in issuing a clear standard to guide remedial actions. Because the Supreme Court failed to articulate such a standard, litigation across circuits splintered, 48 and two decades were lost to posturing and retrenchment.
Finally, the Court, in an 8-1 opinion, held that Mississippi had to take greater steps to undo past racial discrimination than merely adopting facially neutral policies and admissions standards for all eight schools." The Court agreed with the lower courts that higher education is different than lower education because universities are not fungible, and students have a choice in selecting a college. 50 The Court noted, however, that the fact that "'college attendance is by choice and not by assignment does not mean that a raceneutral admissions policy cures the constitutional violation of a dual system."'" Many factors influence choice of educational institution, and "[a]lthough some of these factors clearly cannot be attributed to State policies, many can be." ' 5 2 Any state policies traceable to the de jure era that have discriminatory effects, then, must be reformed "to the extent practicable and consistent with sound educational practices."" ' According to the Court:
47. The Court examined the duty to desegregate voluntary organizations that had retaincd thctr racial identity, theoretically through applicants' free choice, and held that if people could choose to join whichever club they wanted, and if membership itself were noncompulsory. nothing beyond neutral membership policies would be necessary. Id. at 408 (White. .. concumng).
48. The Sixth and Eleventh Circuits. along with several disict courts, adopted more ngorous standards, while the Fifth Circuit required less from dual-system states to remedy segregation Se, cases cited supra note 7. 
United States

1994]
If the State perpetuates policies and practices traceable to its prior system that continue to have segregative effects-whether by influencing student enrollment decisions or by fostering segregation in other facets of the university system-and such policies are without sound educational justification and can be practicably eliminated, the State has not satisfied its burden of proving that it has dismantled its prior system.
4
The Court found, based upon the undisturbed factual findings of the courts below, that several aspects of Mississippi's dual system were constitutionally suspect. Although facially neutral, these aspects nonetheless influenced and limited student choice and contributed to the racial identities of the eight universities.
55
The Court specifically questioned four suspect areas-admissions standards, program duplication, institutional mission statements, and the continued operation of all eight universities, finding that policies in all four of these areas are traceable to past discrimination and raise concerns about continuing segregative effects. 6 The Court placed the burden to justify or eliminate questionable education policies on the State.
57
Justice Thomas, in a separate concurrence, emphasized his agreement with the Court's new standard, but he also placed a significant gloss upon it. The thrust of his concurrence is an explicit defense of historically black schools; he stated that Fordice in no way prevents states from operating a "diverse assortment of institutions ... open to all on a race-neutral basis, but with established traditions and programs that might disproportionately appeal to one race or another. '58 Justice Thomas also claimed that the standard in Fordice does not require racial balancing or student reassignment, but a careful examination of the motivations behind suspect policies. 59 76. In Mississippi, the Board's attorneys have used the opinion to attack the plaintiffs. repeatedl) pointing out that the defendants had never before raised the number of schools as an issue and that the Supreme Court rejected the plaintiffs' main thrust for more funding. See Status Conference Transcnpt. supra note 69, at 22-24. The Board's attorneys have accused the plaintiffs of "runiningl from the decision that they obtained" and have claimed that the defendants do not have the power to effectuate the full range of proposed remedies. Id. at 24-25.
77. See Linda A. Schwartzstein, Bureaucracy Unbounded: The Lack of Effective Constrains m the Judicial Process, 35 ST. LOUiS U. LJ. 597, 610 (1991) (arguing that school boards may seek mone) not for educational needs but for improved working conditions). The Board of Trustees has used the plaintiff "victory" effectively to manipulate the identification of problematic remnants of de jure segregation and to argue that it is unable to construct broad solutions. The Board stipulated that mission statements, the number of universities, and maintenance of two colleges (Delta State and Valley) in the Delta arc all remnants. The Board has not gone further than the concessions it made in its plan. ho%e,,er and has carefully tailored its statements to be consistent with the plan's implementation.
While the Board's plan would elevate Jackson State to the status of a "comprehenste" unisersity. the most controversial issue proposed by the defendants is the merger of Valley and Delta State to create a new university on the present Delta State campus. See The IHL Proposal at 7. in I The A)ers Decision, supra note 18. The Itta Bena campus would be closed completely. Id. at 13. There arc no guarantees in the plan that any core quality curricula will be placed exclusively under a histoncall, black college's control Defendants even admit that Jackson State will not have any programs that would attract large numbers of white students and that are unavailable at other comprehensive universities The predominantly %%hite schools will offer such programs. See Status Conference Transcnpt. supra note 69. at [48] [49] 
1994]
The Yale Law Journal [Vol. 104: 243 address issues not even contested by plaintiffs. 78 Anything that can be tied to the case can be portrayed as judicially mandated and thus not politically debatable, allowing special interests to blunt the effectiveness of the remedy.
The existence of choice is a crucial feature of the higher education context; indeed, it produced the divergence among cases that led to the confused reasoning in Fordice. The Court alluded to "choice" in Fordice, 79 but again it gave too little guidance on the term's meaning and significance. The scholars who have written on the dimensions and determinants of choice generally take one of two different approaches when explaining how choice works. One approach holds that constraints imposed by the white majority distort AfricanAmericans' choices, forcing them to attend historically black schools they otherwise would not. 80 The other approach searches for independent rationales behind choices that African-American students make to attend historically black colleges. 8 This latter approach assumes that many African-Americans weigh the costs and benefits of historically black schools and choose them for their unique culture and environment, in spite of the schools' physical shortcomings. 82 This second way of understanding "choice" suggests that attempts to make predominantly white campuses more hospitable to African-American students may not compensate for the damage caused by closing historically black schools. If historically white college campuses cannot be made attractive to African-American students, African-Americans may feel that they have no 78 . In Mississippi, for example, the IHL Board has renewed its effort to close the veterinary and dental schools. See The IHL Proposal at 6, in I The Ayers Decision, supra note 18. The closure of the veterinary school has been debated, along with the closure of one or more historically black schools, for years, but the legislature has never implemented the proposals. Fordice, 112 S. Ct. at 2745-46 (Thomas, J., concurring) (describing "distinctive histories and traditions" of historically black colleges). The two groups' explanations of choice may be complementary rather than competing explanations of why African-American students choose to attend the colleges they do. An adequate remedy must eradicate racist distortions that curtail choices without reducing the options available to AfricanAmerican students.
82. In fact, over a third of all African-American college applicants in Mississippi who qualify for automatic admission to predominantly white schools still choose to go to historically black colleges. Telephone Interview with Carl Lahring, supra note 14. Justice Thomas' emphasis on preserving historically black schools was aimed at preserving students' opportunities to make such choices, Fordice, 112 S. Ct. at 2746 (Thomas, J., concurring), as was Drew Days' discussion of the unique benefits that historically black schools offer, Days, supra note 81, at 63-74; see also Washburn, supra note 31, at 1156-63 (arguing that focus on racial balancing by Brown and other older integration cases should be reexamined in modern college context to accommodate importance of student choice and educational quality available at historically black schools). choice but to leave the state or drop out of college." 3 Because economic constraints may prevent many African-American students from leaving the state, they are more vulnerable than whites if their unique college environment is eliminated. Because of discrimination, whites have always had more freedom of choice, and they can, therefore, more easily withstand the burdens of dismantling dual systems. For choice to become meaningful for AfricanAmericans, it must encompass the freedom to choose among varied schools.
The Court could have addressed the issue of choice by holding that college attendance is no longer completely voluntary, that there is less of a choice in the decision to attend college than there once was. Such an analysis would have allowed the Court to apply Green to higher education while preserving Bazemore's voluntary/involuntary analysis. Since Green was decided, a college degree has become much more crucial to success in society and the economy.8 Rather than confusing the issue through a strained adaptation of Green and a reinterpretation of Bazemore," the Court could have noted that college is now so essential to gaining social influence that college attendance is effectively involuntary. 8 6 Perhaps Green does not apply perfectly to universities, but such an analysis reconciles Fordice with both the spirit of Green and the voluntary/involuntary logic of Bazemore. In Fordice, however, the Court fumbled its opportunity to provide meaningful treatment of choice.
Another problem with Fordice is that it provides no safeguard against the possibility that the remedial burdens will fall heavily on the people most hurt by the dual system in the first place. There is nothing in the standard to protect plaintiffs' interests once they have identified remnants of de jure segregation. 7 States can reduce program duplication by leaving historically black schools as even weaker shells, yet the standard will be met. The vague nature of "sound educational justification" leads to an opinion purporting to 83 stand for the preservation of historically black colleges 88 but proving in reality to be quite hostile to their existence. 89 If "sound educational justification" refers only to the quality of facilities and other tangibles, then states will be free to disregard special cultural or environmental considerations and other intangibles in choosing schools to eliminate. Defendants' delineation of "sound" educational policy, rather than plaintiffs' needs for remedial measures that are truly compensatory, will dictate school closures. 90 To ensure plaintiffs a meaningful victory, the Court could have included an explicit balancing component or cost-appropriation formula to allocate the burdens of the remedy. Courts would then have to consider how remedial plans affect the parties, not just whether the plans technically correct violations. If colleges had to be closed or programs discontinued, plaintiffs could be compensated and losses could be shared equitably. Such balancing may be implied by Fordice, but the standard would protect plaintiffs' rights better if the decision explicitly incorporated such protections, especially given the problems created by defendants' virtual monopoly on state educational information and resources.
Fordice is more consistent with recent primary education cases that eschew both long-term activism and clear direction than with Green. 9 " Such restraint in judicial implementation of a remedy is appropriate, but courts could more clearly identify the elements of a legal violation and still avoid policy questions better handled by political actors. Judicial flexibility might ordinarily be desirable, but Fordice leaves the remedy to the defendants' discretion. Furthermore, the Fordice plaintiffs' attempts to address broader systemic and social concerns will increase their burden of proof because these concerns are less obviously tied to de jure segregation. The defendants will be able to rely on societal factors, such as poverty in Mississippi, and a host of other 88. Fordice, 112 S. Ct. at 2746 (Thomas, J., concurring) (noting that there may be "sound educational justification" for maintaining historically black colleges).
89. Id. at 2752 (Scalia, J., concurring in the judgment in part and dissenting in part) (noting vulnerability of historically black schools under Court's analysis); see also Note, The Supreme Court 1991 Term-Leading Cases, 106 HARV. L. REV. 163, 235 (1992) ("Fordice poses a serious threat to the continued viability of state-supported, predominantly black universities in the formerly segregated states."); Washburn, supra note 31, at 1147-50 (concluding that Fordice will likely provoke states to integrate all public universities rather than risk further judicial scrutiny).
90. In fact, the Mississippi defendants' proposal reduces the number of schools. The IHL Proposal at 7, in I The Ayers Decision, supra note 18. In several states, the most common suggestion is merger or closure of historically black programs. 
Il. LIVING WITH FORDICE: DYNAMICS OF RESOLUTION
In order to create a more workable framework for educational reform, a remedy should reflect several factors that may not be amenable to inclusion in the Court's opinion. Specifically, a remedy must account for the societal role of historically black colleges, the character of resistance to court remedies, and the impact of any remedy on both education and society as a whole.
A. Winning the Battle, Losing the War: The Peril of Historically Black Colleges
Fordice was a Pyrrhic victory for the plaintiffs and for historically black colleges, because the decision pitted the goals of increased access and quality education for African-Americans against the perpetuation of historically black schools. 93 Throughout the Fordice litigation, the goals of maintaining historically black colleges and equalizing educational opportunity were thought to be consistent. Given the flexibility and control that states retain under Fordice, however, it seems unlikely that any dual-system state will increase the resources and preserve the identity of historically black colleges at the expense of larger and better-endowed historically white colleges.9 In choosing which schools to maintain, states like Mississippi will close weaker schools due to scarcity of resources. 95 Because the dual system shortchanged historically black schools for years, the weaker schools undoubtedly will be the historically black ones. The Supreme Court ominously stated that "[i]f we understand 92. See Knight, 14 F.3d at 1553 (finding that even though colleges must do more than refrain from fostering racially hostile climates, "'where a defendant institution is doing all that it practicabl) can to remedy the effects of a vestige of segregation." courts can order no further relief) 93 . See, e.g., Davis, supra note 70, at 452-53 (noting that the "'challenge before Mississippi Is to construct a system that will comply with constitutional requirements and provide a qualit) education for all of its citizens" despite the "lack of willingness on the part of most Mississippians to sacntilce present allegiances" to existing schools). Therefore, the maintenance of historically black colleges seemed inconsistent with efforts to achieve equality in higher education. Fordice has made it more difficult to argue simultaneously for the preservation of quality schools and for the maintenance of colleges with almost exclusively African-American enrollments. 'o It is a challenge in desegregation cases to balance the desires of the actual plaintiffs against those of a larger set of victims and society.' 0 ' Since Brown, remedies for segregation have often included considerations exogenous to the actual litigation,' 0 2 and the existence of dual systems is a problem that courts must view as more than an isolated dispute between parties to a lawsuit.1 0 3
Therefore, it is crucial that plaintiffs base arguments for the preservation of historically black schools on broad societal considerations. The most effective way to defend historically black schools is for plaintiffs to demonstrate that, although historically black schools are products of a system that harmed them, the continued existence of the schools nevertheless represents one of the best means of compensation for that harm. Historically black schools must argue that they are a necessary part of any effort to increase African-Americans' access to educational opportunity. 97 . United States v. Fordice, 112 S. Ct. 2727, 2743 (1992). 98. See Days, supra note 81, at 67-70; Note, supra note 89, at 235-37. 99. Justice Scalia concluded that the majority opinion made such a policy of equalization practically impossible to implement because "[tihe only conceivable educational value it [would) further[] is that of fostering schools in which blacks receive their education in a 'majority' setting .... Fordice, 112 S. Ct. at 2752 (Scalia, J., concurring in the judgment in part and dissenting in part). The Court's failure to order more funding for historically black schools leaves states adopting this course of action vulnerable to accusations of facilitating segregation. Dual-system states are unlikely to equalize funding where they are not ordered by courts to do so, however, because channeling scarce resources away from better-endowed historically white schools will be politically unpalatable. See generally Johnson, supra note 8 1, at 1405-08 (concluding that Court's unwillingness to define appropriate remedy-equalized funding--could result in closure of Mississippi's historically black schools).
100. See sources cited supra note 89. 101. Some of the Fordice plaintiffs reacted quite favorably to the decision. Lillie Ayers, the widow of Jake Ayers, Sr., who brought the Ayers case, was jubilant about the opinion and said her hope was to have schools with no racial identity, but "where we can go and get an education. [Vol. 104: 243
Perhaps the plaintiffs' wisest approach is to counterattack against defendants' manipulation of the Fordice standard by using the standard itself to make a policy argument against unfair solutions.'" Plaintiffs can argue that there is sound educational justification for the schools' existence because historically black colleges provide a unique educational experience"', and enhance African-Americans' educational choices. Granted, Fordice is geared more toward eliminating vestiges of dual systems than accommodating exceptions to the desegregation mandate.'0 6 Still, plaintiffs should argue that these schools provide a unique living archive of African-American heritage and culture. 0 7 Historically black schools have provided leadership in the AfricanAmerican community. Before Brown, black colleges, against formidable constraints, also represented by and large the only opportunity for the production of an African-American professional class.' ' That significant role continues today: Losing the colleges may harm the African-American community by removing a significant path to enrichment and success.'" Historically black colleges provide sanctuary for the preservation of African-104. The Fordice plaintiffs missed this novel approach, arguing instead more conventionally against the injustices in the system and advancing the need for a comprehensive solution, including funding. maintenance of all eight universities, and inclusion of the community colleges in the remedy. See Status Conference Transcript, supra note 69, at 6-9. Plaintiffs called for some specifics: Jackson State as the sole school in Jackson, reform of the IHL Board, open admissions standards, and comprehensive remedial education, see id. at 8-9, 16-20, and forthrightly equated closing schools with eliminating opportunity. saying that the Board should not be allowed to close schools that it had made weaker through discrimination, see id. at 21, 59. They did not, however, attempt to justify the retention of histoncally black schools by using the language of the Fordice standard.
105. Such an approach will depend on the priority lower courts give to Justice Thomas' argument that Fordice allows the perpetuation of historically black schools because they are justified by sound policy United States v. Fordice, 112 S. Ct. 2727, 2746 (Thomas. J.. concurring). The Supreme Court. of course, left "sound educational policy" undefined, but it seems to require more than merely racial reasons for preserving historically black schools. Plaintiffs will have to show concrete educational benefits from the preservation of historically black schools to be safe from the counterargument, well supported by Fordice, that equalization and maintenance of historically black schools will impermissibly contrbute to the perpetuation of segregation.
106 American culture and in many ways represent success over adversity."' Closing schools that African-American students may identify as uniquely "theirs" may be so demoralizing as to more than negate any benefit from increased access to predominantly white schools. There may be no way to replicate the experience of attending largely black colleges, and AfricanAmerican students may feel so unwelcome on white campuses that they will drop out of the system altogether."' Historically black colleges provide a sense of belonging that keeps students in school." 2 Plaintiffs can also argue that historically black schools cannot be practicably eliminated. The costs to society would simply be too high, especially given the possibility that African-American students, particularly those who cannot afford to leave the state, will drop out of the system rather than attend predominantly white schools."
3 The remedy for dual systems must not make the cost of choosing to remain in school or in the state prohibitive. A remedy that causes people to drop out, reducing not formal access but real educational opportunity, contradicts the ideal of increased educational access. The primary objective should be to minimize disruption and prevent deterioration of quality so that students will choose to go to school in the first place. Institutions whose absence would almost surely stunt, rather than foster, African-American progress cannot be "practicably eliminated" without rendering Fordice altogether hollow.
Two dynamics will have to be carefully offset against each other. First, a remedy must enhance African-American students' freedom to choose among schools without destroying historically black schools. Second, whites must not find that their choices are so unfairly burdened or eliminated that they feel forced to exit the system. In Mississippi, the inevitable tradeoffs are apparent in the possible responses to the Department of Justice's proposal to assign control of the state university medical center to Jackson State." 4 Such a move would be a step toward allocating programs fairly between historically 112. See Days, supra note 81, at 63-74. Gwen Granderson, a Valley student who transferred from Valley to MUW only to return to the historically black school, stated that although the schools were similar in size, Valley was "a lot more personal .... My father went here and he knew then and I know now that with just a little more effort and help, this could be a really fine school." Smothers, supra note 2, at A10.
113. See Days, supra note 81, at 71-74; see also Kendall, supra note 38, at 677-78 (discussing inability of black students to gain admission in consolidated junior college system).
114. This balancing act is riskier for African-American students than for white students. African-American students may be worse off if a remedy closes historically black schools and standardizes education at historically white schools. African-Americans' choices, because of long-standing discrimination and fewer resources, are more fragile than those of whites. Where the two groups' interests collide, therefore, courts should be more sensitive to threats to minority opportunity. In considering the Department of Justice's proposal concerning Mississippi's medical school, for example, it may well be more important to enhance African-Americans' access to professional schools than to prevent whites from leaving the state. If whites seek only to retain their ability to choose to attend an overwhelmingly white medical school, it is appropriate to override that choice to allow African-Americans an opportunity to attend medical school where access is otherwise effectively denied, regardless of the short-term consequences. " '
B. Massive Resistance for the 1990's
The greater the resistance to any remedy, the greater the delay in its implementation. To stem local recalcitrance effectively, a remedy must account for the fact that modem resistance to desegregation springs largely from a different dynamic than the "massive resistance" of the past. The South is no longer the anti-Brown world of Jim Crow; indeed, Fordice was decided in an environment very much influenced by Brown. A cooperative reaction from educators, leaders, and the citizenry in Mississippi suggested receptivity to a remedy. Soon, however, optimism faded as motivations once 115. See generally Brown, supra note 5, at 98-109 (discussing tension bet en right-. of free association and equal protection and stating that government can appropriately limit choices of majority to protect rights of subordinate minority): Gewirtz. supra note 80. at 741-54 (stating that more than free choice is needed to remedy segregation where prior constraints present true assertion of choice) Of course. it is inappropriate to disregard legitimate concerns of whites if quality of education or administration of the medical school is truly threatened by a sloppy transition or lowered academic standards 116. Past resistance to desegregation was irrational and somewhat monolithic in its opposition to granting African-Americans basic civil rights, and its goals were clear. Blatant racism was widespread and public, and was official state policy. Now, racist attitudes, though still a significant undercurrent, have abated somewhat, at least to the degree that race is no longer the roadblock to progress. Today, there is no real resistance to the idea that a remedy is needed,' t 7 and no single part of any proposed remedy is the focus of resistance.
Still, there is strident disagreement about what should be done to eliminate Mississippi's dual system, as even minority groups are often internally divided about appropriate remedies. This disagreement results in large part from the cofifusion in Fordice. The intensity of many resistors draws on arguably rational economic motivations, because resistors are fighting to keep benefits they now control. The lack of clarity in Fordice allows them to claim that they are still entitled to the same amount of state resources. Rather than a united white citizenry refusing to accept racial equality, the resistors today are diverse and ground their public opposition to a remedy in broad arguments about selfinterest rather than in racial considerations. Minority groups," 8 alumni associations and individuals (both African-American and white)," 9 and education"). 33 (1990) , the Kansas City Municipal School Board had both incentises and posser to influence any court-designed remedy, and she alleges that the district was a bureaucracy sith an agenda different from that which would best serve the interests of schoolchildren. Id. This Note uses the term "educational bureaucracy" to refer to the dominant bureaucratic players in dual educational systems %%ho hase failed to provide access to minorities under the status quo.
State leaders reacted positively to the
122. This is an important change from the past. when the grassroots population supported (and perhaps motivated) the actions of segregationist governors like Ross Barnett in Mississtppi Though political support from rank-and-file voters was not the sole impetus for racist acts and statements by state officials in the 1960's. that support provided a powerful incentive to resist desegregation. Today. there is at least some evidence that popular support for the educational establishmert is absent. See mira notes 124-25 and accompanying text.
123. Each college president will have little incentive to defend another college if reductions in spending at that other college serve to insulate his or her college from harm Resistance from the educational bureaucracy is diverse, suggesting that it can be divided and conquered by offering a broader remedy that minimizes spending and program reductions while allocating benefits to those suffering the required cuts.
case's resolution through rhetoric and secretive meetings., 24 The educational bureaucracy seems as unpopular as governmental bureaucracy in general, and its support for the status quo in higher education lacks credibility with the public because resistance to any change is seen as endemic to "the bureaucracy's" inherent interest in self-preservation. 'S Individual colleges may also resist changes in the educational system, even when the educational bureaucracy as a whole has agreed on the need for reform. Debates about college closures and program reductions predate Fordice, and dual-system states have grappled with the problem of racially identifiable schools in the past. 26 Small schools, like Valley and MUW, have been the targets of frequent proposals for budget cuts and have become accustomed to resisting those proposals. Though they are part of the current system, smaller schools (especially historically black ones) have learned to resist the bureaucracy itself. Their resistance to Fordice will likely be more intense as a result. In fact, threatened schools eventually reacted to the Fordice opinion by mounting efforts to defend against reform in the latest round of an ongoing fight. Valley students protested outside Board meetings, vowing to fight bitterly closure of the school, 2 7 while MUW alumni began a telephone campaign to urge the Governor's Office and Legislature to support the university.' 28 Recently, Valley administrators have refused to cooperate with the Board to develop a program to close the school. 29 Strong resistance to Fordice also exists in the African-American community. Outside the October 22, 1992 hearing, approximately 350 students, mostly from historically black schools, staged protests-proof that they realized the potentially adverse results of a suit that the plaintiffs purportedly won. 3 While many African-Americans resist losing historically black schools, their resistance to Fordice runs deeper than that. Some AfricanAmerican organizations are resisting what could become a hollow victory, offering no benefits to compensate for past discrimination.
Alumni groups from historically white colleges, on the other hand, have filed amicus briefs and motions for joinder to defend historically white schools as they now exist, fearing that unsound educational reforms will dilute quality at their alma maters. 31 Many citizens, both African-American and white, express concern that reforms will reduce the quality and range of programs offered at particular schools.' 32 At the same time, community organizations and towns, whose economic bases will shrink if nearby colleges are pared down, fight to preserve their communities.
This discussion of the various factions that are resisting change in the current dual system illustrates the new environment judges face in applying Fordice. Racism certainly motivates many people to oppose remedial measures, but the nature of the most significant sources of resistance suggests that the right amount and kind of compensation can win cooperation from at least some of these groups. For example, communities affected economically by college closings and program reductions would protest much less if they were compensated with offsetting economic benefits: new jobs to replace vanishing old ones, perhaps. Ensuring that Fordice is not an empty promise could placate minority students, who should receive something for their victory other than the gutting of historically black schools. While any remedy will be delayed until Fordice's true meaning is fleshed out, compensating the resistance in the meantime might make major factions more receptive to an overall remedy. Although such measures are outside the scope of an appropriate judicial remedy, some form of government appropriation could play a role in a broader compensation plan. The civil rights groups, alumni groups, and educational bureaucrats that form the "resistance" are not bedfellows by choice but by necessity. When enough of these resistors are compensated as part of an overall solution, their unity will crumble and a remedy will finally be implemented.
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131. Some of the alumni associations, from both historically black and %hite colleges, have filed motions for joinder in the case, alleging that all alumni will suffer personal injury if their universities are harmed, on the theory that their diplomas will be diminished in value. Biggers. Mar. 18. 1993 interview. supra note 16; see also MUW Affiliales Propose Own Plan. Com. DISPATCHi (Columbus. Miss.). Jan. 5. 1993, at AI (stating that MUW alumnae associations wished to join case to "represent the interests of their school"). Of course, a possible counterargument is that the histoncally white schools' alumni groups have not offered to pay for the inflated present value of their diplomas, brought about by disparities in funding and discrimination against historically black schools over the years. 132 . See supra notes 118-20 and accompanying text. 133. This suggests, of course, a real danger that the most politically popular decision among powerful resistors, rather than the best reforms for the school system or the victims, will win out in the end-Given the crucial need for the educational bureaucracy's cooperation. more resources may be necessary to win its support and ensure that other legitimate concerns (those of the victims) will not be ignoredThe Yale Law Journal [Vol. 104: 243
C. Impact of a Flawed Legal Regime
Remedies will eventually be implemented in Mississippi, and in the other dual-system states. Judge Biggers believes that the Mississippi state government has waited too long to have a meaningful role now in fashioning a remedy, although the court will consider all the input that Jackson offers." Because other states have been just as reluctant as Mississippi to move toward solutions, judicial pressure under Fordice, if the sole approach, will prevent smooth transitions among colleges and across state systems.
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The most likely remedy, if Fordice is applied with only judicial oversight, is implementation of changes that roughly track the IHL Board's plan to standardize admissions, merge colleges, and consolidate administrative functions. 136 The principle of "shared sacrifice" behind the IHL plan, which spreads the pain of system modifications, would appear fair to many people. In fact, the plan may be the most politically popular and feasible one available.' 37 The remedy, to withstand appellate review, will certainly address the areas identified by the Supreme Court. Admissions standards will be made uniform, 3 ' because the parties agree that the current policy is not educationally justifiable and can be practicably eliminated. 39 Mission statements will also be modified, although there will be disagreement as to what modifications should be made. 40 136. The IHL Proposal at 4-10, in I The Ayers Decision, supra note 18. The IHL plan will solve the most egregious violations while remaining affordable, but it will not provide a comprehensive approach that addresses all of the deficiencies in Mississippi's university system. In its estimate of cost savings, for example, the IHL plan does not account for extra expenditures to help students adjust or assimilate into a campus culture that may not be welcoming. Id. at II. Although the plan makes extensive provisions for expanding admissions, requisite detail is again lacking. If admission standards are liberalized without a corresponding improvement in high school preparatory education, many students will arrive on campuses unprepared for college-level study. The plan fails to account for the increased cost necessitated by enlarged remedial educational courses and the like, which will divert money from mainstream curricula. Id. at 8-1I.
137. The real danger, of course, is that the politically popular sacrifices will be "shared" more by some groups, likely the plaintiffs and historically black colleges, than by others.
138. See The IHL Proposal at 8-9, in I The Ayers Decision, supra note 18. 139. The IHL Board has admitted that the use of the ACT as the sole criterion for automatic admission is a remnant of segregation, but denied that the test was a cause of its continuation. While defending the use of floor scores, the Board did agree that other factors could be used, with "cautious and deliberate efforts," to eliminate the present practice. Board of Trustees' Proposed Stipulations Regarding "Remnants" For those not qualifying for automatic admission, a detailed program of conditional admission would be developed. The Board claims that the criteria for admission would be broader under the plan, especially for minorities, and that the disparate racial effects of the old system will be reduced. Id. at 44.
140. See Knight v. Alabama, 14 F.3d 1534, 1546 (1Ilth Cir. 1994) (holding that even though mission differentiation is sound educational policy, it does not address fact that historically black schools are ones with limited missions, and that state still has duty to eliminate vestiges of segregation). and some entire programs will be eliminated, both to implement the required legal remedy and for fiscal reasons.' 41 Finally, the remedy will probably reduce the number of schools, though this will be the most difficult remnant of the dual system to address. Valley is most likely to be eliminated; its size and proximity to Delta State make it the least painful target politically. 4 2 Other small schools may not suffer closure, but they will emerge less independent. One possible benefit of school reorganization, though, is the improvement of Jackson State. Assuming that it will become a "big fourth" university, Jackson State could alleviate some of the harm caused by cuts at other historically black schools, although it cannot completely alleviate the harmful effects of the reduction in choices available to many African-American students.' 4 3 It is unclear whether other dualsystem states will be able to offset the negative effects of the remedy in this way. The overall effects of school closures on the net welfare of individual African-American students is also uncertain.
To illustrate the impact of proposals to reduce the number of universities and programs, an isolated examination of Ole Miss and Valley, two schools of disparate size and funding, will show the different ways that Mississippi's colleges will pay for past discrimination.' Ole Miss, with a 1992-93 operating budget of $111,572,286, has the second-highest per student appropriation level in the state' 45 and relatively well-equipped facilities, compared with the historically black state-supported schools. Even at Ole Miss, however, the room for cutbacks is slim. The impact of program reductions on Ole Miss could be acute,'4 6 although it is unlikely to be fatal to the school's existence. 47 Ole Miss, as one of the comprehensive "big three" universities, 141 . The IHL Board has proposed the closure of Mississippi's only dental and vetennary schools in particular. The IHL Proposal at 6, in I The Ayers Decision. supra note 18. This has met with considerable opposition. See Barrett Letter, supra note 120; Cattlemen's Resolution. supra note 120; Jordan Letter. supra note 120. Despite such resistance, it will be easier to eliminate smaller courses of study (cutting accounting courses within one business school, for example) that are offered at more than one overarching school.
142. See The IHL Proposal at 12-13, in I The Ayers Decision. supra note 18 (listing Valley as one school to be closed under Board's plan).
143. Jackson State's role in the remedy should be extensive, since it is located in the state's most populous city. It is also centrally located and fairly distant from any other large school 144. (Mar. 18, 1993) .
147. The IHL predicts that in the long run, if some schools are closed or reduced in size. more money and resources will be available to the remaining schools. See The IHL Proposal at 11. in I The Ayers Decision, supra note 18. While efficiencies may be likely in the long term. significant short-term transition costs will accrue even to larger schools. If these costs are not accurately anticipated, they could cause long-would likely have to reduce staff and reallocate resources if programs were eliminated or transferred to other campuses to reduce program duplication. While cost reductions will result where programs are no longer offered, faculty relocation costs, expenditures to retool existing facilities for new purposes, and other similar "adjustment" expenses may outweigh such savings. It is likely that more money will have to be spent on new programs at other colleges than is currently spent on existing programs at Ole Miss. Furthermore, if appropriations for Ole Miss are disproportionately reduced to pay for increased spending and program enhancement at other colleges, university-wide cutbacks may be necessary. 4 ' Even if other schools are closed, Ole Miss would be an unlikely candidate to reap any gains realized from resulting cost savings: Savings realized from closures more logically should be channeled to enhance historically black schools.
It is also likely that if universities are closed or merged, Ole Miss will have to accept a greater student load. This outcome may in fact be more severe for the college than a loss of programs. Increased tuition revenues from higher enrollment would not be sufficient to offset the initial pressure from increased student numbers, so that a large influx could adversely affect the quality of education.' 4 9 In the short run the school would have to choose between larger classes and emergency hiring. Financial aid and housing would become more scarce, both because the bureaucracy administering these benefits would be unable to handle the increase in volume and because the school's limited scholarship endowment and housing stock would be distributed in smaller amounts to more students, or to a smaller percentage of the student body. 5 These pressures, even if only short-term, would have a severe impact on the university, where basic renovation needs have already gone unfulfilled, and physical plant capacity is already inadequate. 5t term reductions in educational quality that could eclipse any increase in resources at colleges due to reductions in spending elsewhere in the system.
148. This is not to say that system-wide efficiencies are not possible, especially over the long run. The point here is to emphasize that even a relatively well-endowed, large school will suffer in the short term under a remedial proposal that requires cutbacks. Funding cuts actually made during the economic recession in the early 1990's tell the story: The last round was only a five-percent cut to give a five-percent raise to faculty and staff, who had not received any raise in years. Interview with Dr. Chain, supra note 146. At that time, administrative departments were hit hardest, and 20 people lost their jobs as a result. Id.
149. Id. 150. Naturally, increasing the number of students at a fixed physical plant could tend to reduce overall access to higher education. While some forms of financial aid, like federal grants or loans, would admittedly increase with the number of applicants, regardless of where they attend college, many scholarship programs tied to specific schools or courses of study at particular schools would not necessarily increase with higher student enrollment at a grven college. Furthermore, the weaker schools that would likely be closed would also be the least well-endowed.
151. Id. The lack of resources is a perennial problem that will only get worse with court-mandated remedies. Ole Miss, one of Mississippi's best-endowed schools, was denied a Phi Beta Kappa chapter years ago because of its inadequate library, and no public college has a chapter yet. Because of inadequate funding, the state has only recently begun improvements on the library, and many classrooms are in disrepair, with no current plans for renovation.
[Vol. 104: 243 A court-ordered remedy would also be unpredictable. While legislative or economic cuts can be anticipated, a court-ordered cutback under the malleable Fordice decision may preclude advance planning, because educators charged with implementing a court decree will not know if the decision is final. The Fordice remedy may bring interminable judicial appeals. With the tinal outcome unpredictable, a mood of resignation will likely result, driving qualified faculty and students away from public colleges and further hampering Mississippi's educational progress. The last economic cuts cast a pall over faculty and staff members unsure of whether they would keep their jobs. The threat of cuts stifled a positive atmosphere and reduced the attention given to education.
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Valley, a small school in Itta Bena, is likely to be closed as a result of Fordice. With an operating budget of $15,978,113,'" Valley is one of the smallest schools, and, because of its location thirty-five miles from Delta State in Cleveland, it has had to justify its existence against frequent attacks since the case began.' 54 Aside from the possibility that Valley students might lose all access to higher education if the school were to close, the impact of their transfer to other college towns would severely hurt the Itta Bena community.
Valley has between 400 and 450 full-time employees, and the annual payroll is at least $7.5 million. 55 For Itta Bena, a town of 2400 in Mississippi's poor Delta, losing the economic boost of approximately $52.5 million annually would be devastating. 56 Louise Garragan, a longtime downtown store owner, echoed other businesspeople's concerns when she highlighted the despair that would result in the town, and in Leflore County as a whole: "'Itta Bena would be dry as a bone .... We have no factories. The farming is so mechanical, they don't need many hands."" 57 School closings would also drain towns like Itta Bena of leadership talent and the benefits associated with being a college town.1 58 152. Many key positions vacant at the time of the budget cuts. including the Dean of the Business School, were frozen, remaining empty for some time. Positions were eliminated through attrition as scll Supplies, travel money, and other supports were also cut back. to the point that there sas often no chalk in classrooms or paper in reproduction rooms. Id. Itta Bena's fate as a small college town vividly illustrates a key difference between higher and lower education desegregation. Closing or merging segregated high schools in a county district, for example, does not change the situation of the district as a whole. 59 As the state shifts resources from school to school, the impact on any single area is minimal because the district is not big enough to be adversely affected by shifting funds among schools. The locality still contains the same amount of resources. The higher education system, however, is statewide. Desegregation may not alter the position of the entire system (a questionable assumption when the number of schools may be reduced and when students can exit the system), but a shift in resources, even thirty-five miles from Itta Bena to Cleveland, entails great costs where reductions occur. Places that gain programs and students may benefit from readjustment, but such gains will cause irreparable losses elsewhere in the state. Unlike a resource shift in the local school system, a shift in the higher education system will wreck businesses and displace people with no connection to the school system.' 6 Where desegregation of a primary school district basically maintains resources in the same area, college closings may devastate the towns that once hosted state colleges.
IV. PUTrING MONEY WHERE OUR MouTHs HAVE BEEN:
A NATIONAL COMMITMENT
A. Landscape of the Post-Brown World
The essence of the problem with Fordice is that it attempts to address too much beyond college integration. Indeed, much of the criticism of Browninspired desegregation arises from the fact that judicial supervision does not adequately address the full range of causes of segregation.1 6 ' The proper kind of help could eliminate many of the problems endemic to higher education desegregation. Since courts have proven poorly equipped to defeat school segregation, however, except in dejure and other obvious instances, the judiciary has either retreated from desegregation' 62 or been unable to provide an adequate remedy.
159. This assumes that student levels will remain constant in the county. Even if students drop out of the public school system, by joining private schools, demand for teachers and supplies will stay in the local area. Only when a significant number of students and their families actually leave will this assumption not hold.
160. The forced nature of the relocation is important. Where a college is closed, people will have to leave the area merely to survive economically or to receive any education at all.
161. See generally Johnson, supra note 81, at 1410-14 (stating that Brown has failed and discussing societal factors related to minorities' lack of advancement). But see Schwartzstein, supra note 77, at 617-21 (calling for tighter constraints on judiciary in designing remedies).
162. See, e.g., cases cited supra note 91.
[Vol. 1992) . They also cite failure to provide training programs to help faculty and students "cope effectively with racial diversity." Id. at 4. Finally. they cite Jackson State's lack of control over a football stadium as affecting fundraising ability. Id. at 7. the courts. 167 Still, ineffective policy is a serious problem that some empowered actor, other than the judiciary, must address.
It is thus crucial to acknowledge the lesson of Brown's shortcomings. It is also important, however, to consider Brown's successes. Fordice may be the latest step in the evolution of desegregation jurisprudence, but it was born in an environment shaped by the changes wrought by Brown. i68 The lessons of Brown must be, and in fact can be, adapted to apply to the post-Brown world. Today, Brown can be supplemented in a way once almost unthinkable-by cooperation between dual-system states and the federal government. The solution to dual-system segregation is attainable today through federal money, not federal marshals. The states need the federal government to facilitate remedies, rather than to ensure their implementation through legal action. In short, given the environment created by Brown, federal and state cooperation can be harnessed to develop, implement, and fund solutions to the broader concerns that will elude an approach based entirely on judicial application of Fordice.
In the context of the post-Brown world, the advantages of addressing de facto segregation through constructive federal involvement become clear. Because today's resistance comprises more special interests than in the past, there is a better chance that this resistance will heed guidance from the federal government; a non-adversarial tenor is more feasible. 69 More cooperation and money will lessen resistors' need to cling to their current positions. Significantly, outside support will alleviate some of the pressure to close or reduce the size of historically black schools to pay for other changes. 70 This is not to suggest that educational authorities should keep all colleges open or maintain duplicative programs. Some schools are likely not justified given their costs. Still, a full account of all societal factors is necessary for an accurate 167. It is important, however, for courts to consider the policy implications of their constitutional remedies in the context of the overextended Mississippi school system. Judge Biggers, very mindftul of the impact the case will have, stated that he would remain involved as long as necessary, but that he has no desire to become a "superchancellor" overseeing the colleges for long periods. Biggers, Mar. 18, 1993 interview, supra note 16. There is also disagreement about the scope of the power of courts to implement remedies beyond the contemplation of the parties and beyond jurisdictional limits. See Hawkins, supra note 144, at 568-73.
168. Forty years after Brown, the South leads the nation as the least segregated part of the country. A cooperative approach by the federal government and the dual-system states would also be more effective in ameliorating the resistance to a comprehensive remedy than the current adversarial approach has been. Cooperation is feasible where those resisting change receive some benefit in exchange for reforms that would otherwise harm their interests. Political giveand-take, or bargaining toward a comprehensive agreement, is possible because large-scale, irrational racist opposition to equality is not the primary basis of the resistance. The reluctance of minority groups would largely abate, for example, if the government were to demonstrate that the rights and benefits Fordice purported to award them will translate into concrete gains rather than a hollow victory or a long-term setback." 72 Where Fordice alone provides no such guarantee, federal support intended to achieve that end would lend credibility to desegregation plans. Similarly, alumni groups would be reassured if, through more federal money, system-wide quality enhancement and increased efficiency did not necessitate concurrent reductions in quality and resources at their schools.' 7 '
Dealing with the educational bureaucracy and with communities and workers displaced by reform will be trickier, as any reductions in the scope of the present dual system will negatively affect them. Nevertheless, cooperative planning would still more effectively compensate them than would a judicial solution. To the extent that federal involvement would facilitate a smoother transition or reduce the number of cuts necessary to provide for remedial improvements, there would be less dislocation and adverse economic impact. Government-supported measures, implemented independently of the legal remedy, would help make change less painful. It is thus crucial to acknowledge the necessity of policy decisions beyond the province of the judiciary.
171. For a discussion of how the Fordice plaintiffs could use argument-% concerning the unique cultural and educational environment at historically black colleges within the Fordice framesork. see supro notes 104-13 and accompanying text.
172. Special scholarships, programs. and the like can be created to reassure African-Amcrican students that Fordice is a true victory.
173, See supra note 131 and accompanying text for a discussion of alumni opposition to Fordite Ot course, where program duplication is wasteful and produces no educational bcnelit. it should be reduced. in order to enhance programs at historically black schools. Some alumni factions %%ill continue to resist. but the overall problem of alumni resistance will be lessened where the net qualih) of education is certain to remain the same. Federal support would go far toward convincing white alumni groups that their schools' quality will not be diluted to maintain offerings at historically black schools because such support sould make system-wide enhancement feasible.
B. Feasibility of a Cooperative Framework
The United States government, as a litigator, has not played a very productive role in working toward a resolution of Fordice.' 74 The government and private plaintiffs often have disagreed about what to advocate, especially since remand." 1 5 The federal government is not very familiar with the nuances of lawsuits in different states, and two relatively autonomous sets of plaintiffs are not likely to develop cohesive proposals. 76 The courts' role in the solution generally should be limited to identifying specific legal violations that injure individual parties and to ordering compliance with remedies, so long as such action does not unduly intrude upon political or policy questions. Other government bodies must take responsibility for the policy and societal problems that courts are unable to address. ' This Note urges a two-tiered approach that would divorce policy and political problems from legal ones. In such a system, courts would identify legal violations, thereby facilitating their correction, and the Department of Education, under an expansion of its present authority under Title iV, 178 would provide non-adversarial help to states to effect systemic policy remedies aimed at societal factors.' 79 The goal is to facilitate the smoothest transition possible from impermissible dual systems to unitary systems that maximize all students' access and opportunity.
Title IV already provides for technical assistance for school districts preparing and implementing desegregation plans, 80 so adaptation of that aspect of an overall program to the higher education context should not be difficult. Furthermore, Title IV provides for grant money for training local 176. This is not to condemn all governmental intervention in cases like Fordice. Government litigation is often a much-needed injection of resources, energy, and legitimacy for smaller groups of plaintiffs taking on a state government. Telephone Interview with Franz Marshall, supra note 73.
177. Marshall, the assistant Department of Justice attorney handling the case, stated that "sound educational policy" is the key to Fordice remedies. He agreed that desegregation of colleges may be best achieved as part of a comprehensive approach through consistent policy. Id.
178. 42 U.S.C. § § 2000c to 2000c-9 (1988). Title IV, while completely consistent in spirit with the approach suggested by this Note, probably does not supply enough authority by itself to enable the Department of Education to execute such a broad strategy unilaterally. Congressional authorization for an enlarged appropriation of funds to facilitate comprehensive solutions may be necessary, even if sweeping new additions to Title IV are unnecessary.
179. Cf. id. § 2000c-2 (providing for technical assistance to states or school board officials in preparing, adopting, or implementing desegregation plans).
180. Id.
officials and aid from experts to ameliorate desegregation problems."' What is really needed for higher education desegregation is only a change in degree of assistance, rather than an entirely new approach. While more money, and the authority to spend it, will require new legal authorization, the spirit of the proposed program is the same as that embodied in Title IV. An enlargement of the scope of Title IV or a special provision of funds through general education expenditures would be necessary to foster coordinated state-federal action. Title IV could serve as a springboard for developing a joint state and federal approach that would help give national meaning to Fordice and move toward a new cooperative era of desegregation.' 2 States like Mississippi would be more willing to address their dual systems without the threat of federal coercion if they received resources adequate to fund a wider range of constructive policy options."' In the event of state noncompliance under such an approach, Title IV would still provide for judicial recourse.'m Despite huge federal deficits and the dangers of governmental largesse, education desegregation is such an important investment in the nation's future that it merits increased attention, even at the expense of other programs.
The key to such a proposal is to find the proper bridge between dualsystem states and federal educational policymakers. At the federal level, the Department of Education already has a liaison to work with states' educational infrastructures.
8 5 The Department of Education's Office of Civil Rights monitors states with desegregation plans in various stages of implementation,'g 6 and this office has already established links with relevant state officials. Thus, the Department of Education has developed a specialization in dealing with dual systems by working cooperatively with state officials charged with formulating plans to end segregation. Raymond Pierce, who handles Fordice for the Department of Education's Office of Civil Rights, agrees that such an approach to education is desirable."" Pierce believes it would be feasible to develop a more comprehensive approach to complement court-devised remedies. 88 The proposal is also workable from the standpoint of dual-system states. According to R.D. Harrison, Mississippi Deputy Superintendent of Education, Mississippi's educational structure, for example, is quite amenable to this approach.' 89 Three separate boards, which supervise colleges, junior colleges, and lower education, respectively, oversee the state's educational system. Although these boards are independent, they meet regularly and believe that prudent educational policy mandates collaborative, coordinated action.'" Harrison stated that the boards could develop and implement system-wide reforms, and have in fact already done so. To his knowledge, other dualsystem states have similarly adaptable agencies that would be suited to federal cooperation.' 9 ' In fact, state educators are already addressing many of the plaintiffs' broad concerns, but inadequate resources have hindered progress) 92 It is not, therefore, that plans and good intentions are absent (as in the past), according to Harrison, but that they have been deferred because of inadequate resources and, in some states at least, because of bureaucratic burdens. 1 93 Effective communication is essential if a coordinated attack on dual systems is to work. Proposals and other information must flow accurately and readily between state and federal officials to develop comprehensive plans tailored to individual state systems' needs. Beyond support in plan development, reviews by the Federal Department of Education are necessary to ensure that dual-system states are in fact applying federal aid to remedy segregation. According to Pierce, his office already performs this function,' 94 and Harrison said Mississippi educators would have no problem complying with progress reviews and other guidelines in exchange for funding and other support.' 95 The federal government should not attempt to micromanage, but it can monitor and offer support to foster consistent progress in education desegregation.
Funding will be essential for any remedy. States with unconstitutional dual systems should pay for their violations, but poor states will not suddenly become rich enough to provide fairer and greater educational opportunity. Federal money can fill the gap,'9 taking away one of defendants' most common justifications for not doing more.' 97 The idea is to put maximum force behind court orders through cooperative desegregation plans, to achieve more than a superficial solution. Of course, states, while retaining flexibility in spending, should not receive funding carte blanche. This is not a problem, though, so long as funding goes to established entities, like the three boards responsible for Mississippi's educational system, because judicial and U.S. Department of Education supervision could check such entities."' Federal money would simply increase states' educational options. This Note does not advocate merely "throwing" federal dollars at the problem.'9 Extrajudicial responses can, nonetheless, be better tailored than judicial approaches to the problems that have emerged in the remedial phase of Fordice. If integrated, quality schools are as important as Americans-through decades of struggle-have said they are, then the commitment to the goals of Brown must stretch beyond the courtroom and adapt to a changing educational and social environment.
Several programs might be developed as part of a cooperative policy effort to solve the broad concerns that courts could not properly address as part of a legal remedy. Foremost, state and federal policymakers could address college dual systems with a comprehensive educational reform plan. While Fordice does not mandate that high schools provide more college preparation, -' for example, in poor, heavily African-American districts across the country, stronger college preparation is absolutely imperative in boosting minority enrollment in college. If lower education systems fail students, enhanced freedom to choose among colleges is an empty right. Without the opportunity to enroll in college and compete on an even footing in a unitary system, many students will never have a choice at all. States and the federal government could address this concern, as well as many others, by exploring ways to expand access to college. Providing better college preparation courses might be more difficult than simply lowering required ACT scores, but in the long run it will be much more beneficial to students in poorer districts.
State and federal policymakers should also work together to develop programs specifically to compensate victims of past discrimination and contemporary reforms. Such programs would help to alleviate resistance to desegregation and possible negative side effects of dismantling dual systems. To address the possibility that African-American students may drop out of a unitary system, policymakers could earmark some funding for special minority scholarship programs and efforts to foster a more comfortable campus environment at historically white schools. Policymakers should also use funds to keep some historically black schools open and to preserve their unique cultural environment. Economic aid and other support can help displaced faculty, businesses, and employees to relocate or retrain wherever schools have been closed or pared down, so that reallocations in the education budget do not unfairly punish communities in some parts of a state. Greater efficiencies produced by streamlining the system may free resources, perhaps allowing displaced workers to relocate to remaining schools, which will host enhanced programs. Even if a state were to reduce its entire educational system to a more efficient level, some savings could be used to help workers make the transition to other fields.
To suggest a cooperative approach to policy questions is not to suggest that courts should relinquish entirely the duty to examine the adequacy of policy measures taken to remedy dual systems. Courts must, however, remain in a monitoring role where possible and limit resort to the sledgehammer-like option of litigation to situations where it is absolutely necessary. Courtsupervised remediation remains most expedient in solving discrete, blatant violations of constitutional protections. Clear, concise opinions on issues like disparate ACT testing requirements, and even the number and location of schools, can guide defendants to address such problems quickly. Courts also would remain responsible for enforcement of the overall remedy, by ensuring adherence to the agreed-upon plan. They would not, however, determine every minute element of policy. States would be subject to litigation if they deviated from agreed-upon solutions. [Vol. 104: 243
C. Scope of the State/Federal Partnership
This Note does not envision a permanent subsidy to the nineteen states currently covered by Fordice. Instead, federal support would supplement judicial enforcement of civil rights as a temporary crutch to help states through the transition to a unitary system. As jurisprudence evolves, more states may be required to remedy impermissible segregation, while others involved now may successfully complete their transitions. The thrust of the argument for federal aid is that if states are left to remedy de facto segregation by themselves, they may do more harm than good by implementing cosmetic programs inadequate to the task. Courts are ill equipped to force them to do more.
The funding and support urged here is transitional in nature; federal dollars would be used to reform dual systems, not to maintain dual-system states' educational structures. Indeed, implicit in Brown itself is the idea that what is needed is a shift to a nondiscriminatory regime. To many, Brown stood for the proposition that schools should be integrated to make educational equality feasible for African-Americans. ' 0 2 After the completion of that process, no more court supervision would be needed, because the violation--denial of access to quality schools-would be cured. 0 3 Federal support as envisioned in this Note would facilitate implementation of Fordice, and once changes are in place, aid would no longer be necessary or appropriate. A cooperative approach would examine what states have already attempted to change and would acknowledge that states' failures may be motivated by considerations other than race. A cooperative approach would exist simply to support the transition.
The larger number of states that are not covered by Fordice may object to programs created specially to aid dual-system states on the grounds that the nation should not subsidize states that have unconstitutionally deprived African-American citizens for generations. Such criticism is misplaced, however, as federal assistance would aid the victims of past discrimination, rather than the states that discriminated. Those states are much better positioned than the rest of the nation to serve as the dispensaries of relief for the shameful legacy of segregation. Federal dollars spent in a cooperative effort to end dual systems are thus not meant to subsidize states' chronic underfunding, except in the sense that perennial malnourishment of school budgets in poorer states has precluded any truly effective remedy. Dual-system states should in no way be allowed to use federal help as an excuse to avoid responsibility for their own educational systems; technical assistance and funding from the federal government should serve as temporary cruiches, not as opiates.
V. CONCLUSION
There is a long way ahead before we feel the true impact of Fordice, because a case like Fordice affects people for generations. Its effects will survive students currently in college, who do not know if they will have an alma mater, and it will forever alter many careers. It will strain college systems already strapped for scarce resources. Mississippi may be the first state to encounter these problems, but other states will shortly be forced to reform their dual systems under the Fordice standard. 2 4 If Fordice is not implemented with care, the ironic result may be that damage to dual-system states' educational systems will reduce African-Americans' access to education.
The efficacy of long-term judicial involvement and the propriety ofjudicial administration of educational systems are doubtful, but court detachment from education leaves too much discretion to local officials, who may levy great costs on African-Americans. A new jurisprudence and another enforcement mechanism, arising both from Brown's successes and from a better awareness of its limitations, are needed. A better approach is feasible-one that relies on cooperation with dual-system states, rather than on confrontation. Fordice, applied in isolation, allows cosmetic changes to pass constitutional muster, leaving foundational problems completely unresolved. To address the entire problem, the entire problem must be fixed in the national consciousness. While courts play a significant role in giving force to rights, the federal government must comprehensively address policy issues and make broader remedies attainable. In short, federal participation in higher-education desegregation must be an essential part of any national commitment to reform the way we learn. [Vol. 104: 243
